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Why Your
Choice of Trustee
Matters
When trusts are created, a primary purpose of the trust is almost

trust (to preserve assets and protect Jack), with Jill as his trustee.

always to preserve assets and protect beneficiaries. The natural

JEOPARDIZING FAMILY DYNAMICS

instinct for a person selecting the trustee is to choose the person
they trust most—a family member. Counterintuitively, there are
several reasons this is not always the best choice. Often planners
view this nomination as bestowing a last honor on their trusted
friend or family member, but it’s actually assigning them a difficult and time-consuming job which they may not want.

If mom and dad haven’t told Jack about their plan and explained
their reasoning to him, Jack may be hurt when he finds out
that his inheritance was not left outright. Jack, like many trust
beneficiaries, isn’t likely to immediately understand the benefits
of inheriting in trust. This can cause bitterness and resentment
towards his late parents, but also (through no fault of her own)

Consider the possibilities in light of this scenario: mom and dad

towards Jill. A year after mom and dad’s deaths, Jack asks Jill for

have two adult children, Jack and Jill. Everyone in the family

a $50,000 distribution so he can purchase the latest and greatest

has a good relationship with everyone else. Jack is stable and

sports car. Jill, appropriately exercising the discretion afforded

productive and generally takes care of himself. However, mom

to her in the trust, declines to make the distribution, at least to

and dad have noticed that despite a decent income, he always

that extent. Nothing injects discord into a previously tranquil

spends every dime he earns as soon as he gets it. They have also

sibling relationship faster than one sibling (now trustee) telling

noticed that Jill has demonstrated a conservative responsibility in

brother or sister “no.”

handling her personal finances. Mom and dad, with completely
honest and good intentions, plan to leave Jack’s inheritance in a

Continued on page 2
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And this is a best case scenario—when siblings have a history of emotional baggage or aren’t on good footing to start with, things can get
derailed quickly. This can lead to the specter of the second pitfall:

EXPOSURE TO LIABILITY
If Jill is too conservative with her distributions, Jack may take her to
court. Conversely, if Jill is too generous, Jack’s children (the remainder
beneficiaries of his trust) may sue Jill over her liberality. Jill is also exposed to liability for mismanagement of trust assets. Mismanagement
may stem from (among many possibilities) failure to properly diversify,
taking too much or too little risk in light of return, or racking up an
unnecessary tax bill because a retirement account was not properly
handled. This is especially risky for Jill if she is not a professional in the

obligations of administering an estate and/or trust in a prompt and
businesslike fashion. Planners often underestimate the toll this can take
on a surviving spouse or child.

HUMAN FRAILTY
Sometimes things happen to individuals that are beyond their control.
Jill may be doing a great job managing her emotions, fulfilling all her
fiduciary responsibilities to Jack within the context of her other nontrustee responsibilities in a way that preserves their good relationship
and minimizes her liability. But this may become more difficult for Jill if
things change in her life. If Jill is beset with a chronic and/or debilitating
illness, or involved in an accident, which could potentially interfere with
her ability to fulfill her duties. There is a decent possibility of this happening at some point because Jack’s inheritance is held for his lifetime.

field. Following professional advice can help Jill mitigate her risk, but it’s

THERE’S A BETTER WAY

there nonetheless.

As an alternative to naming Jill, mom and dad could have named a pro-

TIME-CONSUMING BURDEN
When things sail along smoothly, it’s because the trustee is putting in a
lot of time-consuming work. The trustee’s role is neither easy nor quick.

fessional trustee, such as First Covenant Trust & Advisors, to administer
Jack’s trust. Our professionals can properly administer his trust, without
the downsides above.

It takes time working with attorneys on court documents and meeting

PRESERVATION OF FAMILY DYNAMICS

legal requirements, accountants on various tax returns, realtors for the

As people who deal with trusts on a routine basis, we can explain the

sale of real estate, financial advisors and bankers to establish estate and

benefits of the trust to Jack. It may not be as good as if the explanation

trust accounts and transfer assets and retirement accounts and keeping

had come from mom and dad, but understanding the advantages of

beneficiaries informed of the status and progress of administration. The

being a trust beneficiary helps Jack avoid bitterness. Since Jill is not the

time commitment becomes even greater if Jill is not geographically close

trustee, Jack has no reason to engender negative feelings towards her.

to her parents and/or to Jack. The trustee is required to fulfill her fidu-

When Jack’s request for funds to purchase the sports car is denied, Jill

ciary duties, and because of the prospect of liability as discussed above,

can commiserate with him around the Thanksgiving table, rather than

this means documenting every step of the way.

becoming estranged from him for doing the right thing.

HEARTACHE

SPECIALIZED KNOWLEDGE & EXPERIENCE

A family-trustee like Jill is typically chosen because of her closeness to

In addition, because the company is in this line of work, its people are

the trust-maker. After a death, she is in the tough position of mourn-

trained and experienced in operating in a fiduciary capacity, and can

ing the loss of a close loved one, and simultaneously undertaking the

appropriately handle the duties required, including planning, managing

Figuring
Out

and overseeing the assets of the trust, fiduciary accounting,
making tax-sensitive investments and distributions, reading
and understanding trust documents, and allowing for a diverse
committee of individuals within the organization to weigh in
on significant or difficult decisions. Professional trustees can

New Form 8971

bring a breadth and depth of experience that it would be difficult for a family member to match. The institutional trustee
understands the risks involved with administration of trusts,
and has systems and procedures in place to minimize the risks.
The company is regulated, bonded and insured. This protects
the trustee, and provides protection for the beneficiaries.

The Surface Transportation and Veterans Health Care Choice Improvement Act
of 2015 added Section 1014(f ) in order to ensure consistent reporting of basis
between estates and beneficiaries. It provides that a beneficiary’s basis in an asset
received from an estate not exceed the value of the asset as reported on the Form

AVAILABILITY

706 (Estate and GST Tax Return). To facilitate this requirement, the IRS has

Because it’s First Covenant’s job to administer trusts, Jill is not

promulgated Form 8791 for executors to report to beneficiaries the value of

saddled with the burden, responsibility and time commitment

transferred assets within 30 days of the filing of the Form 706. The IRS delayed

that comes with the job. She is free to pursue other interests,

its enforcement (See Notice 2016-19) until March 31, 2016.

whether professional or personal, and the trustee, being focused exclusively on trust administration, is available to the
beneficiaries.

OBJECTIVITY
Soon after a death, family members can focus on grieving,
and the company can focus on the business of handling the
deceased’s affairs. Even once the trauma of a loved-one’s death
has subsided, one of the biggest advantages of a trust company
is that they are further removed from the situation and can be
more objective and less swayed by emotion.

Notably, the American College of Trust & Estate Counsel (ACTEC) and the
American Institute of Certified Public Accountants (AICPA) have made recommendations to the IRS on the draft Form 8971.
Gregg Simon, who led the ACTEC task force which wrote to the IRS on this
issue, expressed concern because “the value reported on the estate tax return isn’t
necessarily the beneficiary’s basis in the asset,” citing items such as partnership
income or depreciation that may cause the beneficiary’s basis to differ from the
value on the Form 706. ACTEC suggested that the form include an optional
section for executors to include post-death basis adjustments occurring between
the date of death (or alternative valuation date) and the date the form is submit-

CONTINUITY & STABILITY

ted to beneficiaries. The AICPA suggested an additional column in Schedule A

Institutions are not subject to the faults of the human condition.

to explain any differences (such as depreciation or IRD) between the Estate Tax

People inside the organization may come and go for various

Value and Income Tax Basis, as well as suggesting guidance in the instructions

reasons, but the company exists perpetually. This continuity

on post-Form 706 filings that the beneficiary may need in order to determine

and stability is important, especially because some trusts may

proper basis.

extend over the period of a lifetime and into future generations.
A company can serve the beneficiaries for the duration of the
trust.
First Covenant was designed to be a resource for administering
estates and trusts. We have the experience and specialized skills
needed to help you and your clients preserve their assets and
protect their beneficiaries. Please contact us if you would like
to discuss our trust services and how they might fit within your
estate plan.

The ACTEC expressed concerns about furnishing information to beneficiaries
on assets which they may not actually receive, such as when the assets comprising a formula bequest have not been determined prior to the 8971’s due date.
Both organizations also requested additional guidance regarding to whom
Schedule A of the form is to be provided, citing confusion when trusts and
sub-trusts are estate beneficiaries, especially when those terminate at the close
of administration. Additionally, both commenters requested clarification that a
Form706 filed for the sole purpose of preserving portability should not trigger
the requirement of filing Form 8971.
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NAMING FIRST COVENANT AS EXECUTOR/TRUSTEE
It is our goal to serve as a resource to the planning community. First Covenant’s advisors
assist other professionals with various aspects of client service. Examples include brainstorming estate plans for challenging fact patterns, discussing income taxation of retirement plans,
answering questions about existing trusts and duties of fiduciaries or income/gift/estate
tax preparation support. First Covenant is also available for presenting on various topics,
including estate planning, tax legislation and planning, trust planning and charitable giving.
Feel free to contact us for assistance with anything related to our services or to schedule a
presentation. To name First Covenant Trust in a document, please use: First Covenant Trust
and Advisors, LLC, currently located at 801 Sunset Dr., Johnson City, TN 37604.

DAVID GREENE NAMED TO 40
UNDER FORTY LIST
In

October,

Business

the

Journal

Tri-Cities
announced

the 2015 40 under Forty class.
After

being

nominated

by

First Covenant President and
previous honoree Tommy Greer,
David was selected as a 2015 honoree. The Journal
described David’s accomplishments warranting the
honor: “Greene is a senior trust officer at First Covenant
Trust & Advisors, where he works on everything from
complex trust issues to long-term company planning. He
is seen as something of a wunderkind in that business,
earning the respect of peers who have been in the field
for many years. He has also garnered attention not just
for the quantity of his good works in the community, but
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also the quality. Greene invests his time in exceptional
high school students by working as a mock trial coach.
In 2013, his team placed 7th in the nation in that
competition.”

